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Does the US Congress have authority over the IPEF?

Pillar 1 of the Indo-Pacific Economic Framework for Prosperity (IPEF) is entitled “Trade” and is expected 
to have binding and enforceable trade-related commitments. Historically in the United States, international 
trade agreements have been adopted through legislation in both chambers of the US Congress: the House of 
Representatives and the Senate. The US Constitution gives Congress exclusive control over the regulation 
of commerce with foreign nations. Treaty making is a presidential power, but is subject to the advice and 
consent of the Senate. So either way, the constitution says Congress should be involved in the adoption of the 
IPEF.1 In the past 100 years, no major US trade pact has gone into effect without being sent to Congress and 
achieving majority support of both the House and Senate.

Has the US President tried to bypass Congress in the past?

The last few US Presidents have entered into “sole executive agreements” on trade. Not obtaining Congressional 
approval for such deals has become increasingly controversial as the subject matter has expanded. President 
Clinton used this tactic for some World Trade Organization (WTO) deals that came after Congress approved 
WTO entry, and President Obama used it to implement revisions to WTO procurement rules. Congress began 
to object when President Trump made sole executive deals for targeted tariff cuts and a digital agreement 
with Japan.

Why is this an issue for the IPEF?

The Biden Administration is describing the IPEF as a “sole executive agreement” that does not require 
Congressional approval.
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Why is the attempt to bypass Congress on the IPEF especially controversial?

The IPEF has put the spotlight on the legality of the US executive branch using such agreements and whether the 
President can make them without the consent of Congress either before or after they are signed. To date, there is no 
precedent for such a far-reaching plurilateral agreement as the IPEF to be adopted without the consent of Congress. 
Neither is there one for a President trying to evade Congress’s constitutional trade authority on a comprehensive 
trade agreement.

How have members of Congress responded to this?

President Biden is already on notice from senior members of Congress from both parties, including the heads of 
the Senate and House trade committees, that they require a vote on the IPEF. Notably:

• Senate Finance Committee Chair Ron Wyden (D-OR) and ranking member Mike Crapo (R-ID), with 19 
other panel members, wrote to President Biden in December 2022 that the administration must submit the 
IPEF to Congress for approval and seeking to discuss the mechanisms for the submission, approval, and 
implementation of the agreement.2

• In September 2022, the Chair of the House Appropriations Committee Rosa DeLauro (D-CT), Senate Finance 
Committee member Elizabeth Warren (D-Mass) and 40 senior Democrats wrote to US Trade Representative 
(USTR) Katherine Tai and Commerce Secretary Gina Raimondo that the IPEF requires Congressional 
approval of any binding commitments.3

• In April 2023, Democratic Senators wrote to the USTR reiterating that expectation.4 In addition to these 
public letters, there have been numerous private letters to the same end.

Could Congress force the President to seek its consent to the IPEF?

That remains to be seen. But there is no sign that either party in the House or Senate intends to acquiesce in the 
IPEF’s adoption as a sole executive agreement.

What could happen if Congress gets to vote on the IPEF?

There are two significant consequences:

(i)  The content of IPEF Pillar 1 on Trade would need to be such that a majority in both chambers support it. While 
there is not the same level of opposition to the IPEF as there was to the Trans-Pacific Partnership (TPP), there 
is growing disquiet among members of Congress, especially because the digital trade rules would stymie 
moves to regulate Big Tech.5 Their concern is compounded by the secrecy around the negotiations.

(ii)  As noted above, members of Congress are insisting on a vote to enact Pillar 1. If this succeeds, the President 
will need to meet the conditions that Congress lays down for approval of the IPEF. Any legislation to adopt 
the IPEF would likely include a requirement for US “certification” of the other parties’ compliance with their 
obligations under the IPEF.

What if the IPEF is not put to Congress?

If the President is able to hold off Congress and keep the IPEF as a sole executive agreement, that would avoid a 
requirement for formal certification. But the President can still withhold the instrument of acceptance or ratification 
until the US gets the implementation that it demands, even if the consent of Congress is not required. If all the other 
parties have sunk political capital into the IPEF and desperately need the US to ratify the agreement, the President 
will still have leverage to require them to implement the US interpretation of their obligations.
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What is certification?

For many decades, the US Trade Representative has used the Congressional requirement for certification of the 
implementation of free trade agreements (FTAs) as leverage to require other parties to adopt the US’s interpretation 
of those texts, and in some cases to rewrite those countries’ obligations. Certifying to Congress that the other party/
ies have complied with their obligations under an FTA has been a prerequisite before the President can formally 
notify those party/ies that the necessary US processes to bring the agreement into force have been completed. This 
approval process is known as “certification”. It was an issue that concerned many negotiating parties during the 
TPP negotiations until the US withdrew.6

How is the certification requirement mandated?

Certification language has been included as a legally binding obligation on the President in legislation adopted 
by Congress to implement each US free trade agreement over the past 26 years. It was first used for the Canada-
United States Free Trade Agreement (CUSFTA) in 1988, and the North American Free Trade Agreement (NAFTA) 
in 1993.7 The language of the certification provision has remained largely the same since then. For example, the 
implementing legislation for the US-Korea FTA specified:

Conditions for entry into force of the agreement: At such time as the President determines that Korea has taken 
measures necessary to comply with those provisions of the Agreement that are to take effect on the date on which 
the Agreement enters into force, the President is authorized to exchange notes with the Government of Korea 
providing for the entry into force, on or after January 1, 2012, of the Agreement with respect to the United States.8

What would certification mean for the IPEF?

Even if the other party has satisfied its own domestic approval processes, the IPEF won’t come into force between 
the US and that country unless and until the US certifies the other country’s implementation as part of the US’s 
own domestic approval process.

The US President could decline to notify the other party/ies that the US has completed its domestic processes 
because the other party has not altered its domestic laws and policies to meet US expectations of what it needs to 
do to comply with the IPEF.

This potentially gives the US leverage to rewrite the bargain the parties reached during the IPEF negotiations and 
to secure additional concessions after the agreement has been signed.

What if the IPEF text is vague and open to different interpretations?

It is common for parties to agree to FTA provisions precisely because they are vague and provide opaque 
compromises on matters that were heavily contested that allow each party some room to interpret them in its 
favour. The US insists that its interpretation of such provisions and terminology must prevail.

Has the US made demands that go beyond the actual text?

The US has required other parties to comply with what it says it believes was agreed, even if it is not written in 
the text. In the case of the Central America Free Trade Agreement (CAFTA), the US forced Guatemala to adopt 
three years of data exclusivity that Guatemala had certainly never agreed to.9 It does not seem that the US needs 
to produce any corroborating evidence to support its professed expectations or claims that there were additional 
oral agreements and commitments that extend beyond the FTA texts. US officials can just decide unilaterally that 
a commitment was made.

What if the other country rejects the US position?

Every state party to the IPEF retains its sovereign right to decide its own laws and policies and stand by its 
interpretation. But exercising its sovereignty may come at a price. If the US refuses to certify compliance, the other 
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country may not get whatever benefits it is expecting from the US in the IPEF (although it remains unclear what 
those might be).

How has certification worked in practice?

The US officials transmit a list of the changes to the other country’s domestic laws and policies that the US 
government requires before it will allow the pact to go into force. US government officials then monitor compliance, 
and pressure the government of the trade partner country to alter its laws and policies until they satisfy the US view 
of the changes required.

What happens if the other party’s legislature refuses to pass the law or adopt the policy that the US requires?

The US President could then refuse to certify compliance as part of US domestic processes and the IPEF would not 
go into effect between that country and the US.

What are some examples of how the US used certification?

There has been a pattern that the US requires the other country to send the US government all its proposed 
implementing laws so it can scrutinise and comment on them. That is followed by months of negotiations with the 
US government on the implementing laws. These rounds of negotiations take place in the home country and in the 
US.

The experience with CAFTA is well documented:

• El Salvador had to hold at least three rounds of negotiations (two in the US) on its implementation of CAFTA. 
That included sending a high-level delegation, plus the agriculture and economic ministers, to the US over a 
demand to accept US meat and poultry inspections that was not included in the text.10

• The US government approved the language of seven laws before they were adopted by Costa Rica. The laws 
related to intellectual property rights, copyright, telecommunications, customs, agriculture, penal procedure, 
and distribution arrangements for foreign companies. The US reviewed the final versions to ensure there were 
no changes.11

• Nicaragua sent the law that implemented CAFTA to the US for review before Nicaragua’s President signed it. 
The US demanded that the law be published to ensure that Nicaragua had completed the entire implementation 
process. The US apparently sought clarification on a number of administrative measures in the bill.12

• For the Dominican Republic’s CAFTA certification, the US government pre-approved the language of seven 
CAFTA implementing laws and then reviewed the final legislation again to ensure no changes had been made 
before agreeing to certification.13

• Guatemala passed its legislation to implement CAFTA in late May 2006 after intensive consultations with the 
USTR but waited for months to receive an assurance from the USTR that the legislation met US conditions.14

Have US officials really been involved in drafting other parties’ laws?

The best documented example involved Peru. Media coverage reports that the Deputy USTR travelled to Peru 
in 2008 “to help the administration finalize 35 new laws” that the US required. In addition, two teams of US 
government lawyers assisted Peru on drafting environmental and business laws.15 The 35 laws reportedly included 
laws on data protection for pharmaceuticals, investor arbitration, changes to indigenous land ownership and the 
education system.16

What areas of law or policy might the US do this for in the IPEF?

In the past, intellectual property laws have been the most common target of certification. The most obvious target 
for the IPEF is digital trade. The US produces a special report that identifies what it considers other countries’ 
unfair digital trade practices. It has already launched Section 301 investigations on digital services taxes.17 It is 
possible that the US will seek to insert its own version of the OECD/G20 Inclusive Framework on tax as part of 
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the IPEF’s Pillar 4 (“Fair Economy”, which covers tax, among other issues) and insist that other parties sign away 
the right to ever use digital services taxes, although that is also likely to be part of Pillar 1. There are many other 
potential areas where the US might seek to pressure other parties, including biotech and genetically modified 
organisms (GMOs), labour practices and export restraints.

What role have US corporations played in the certification process?

Media reports show that US corporate interests have driven US government demands during the certification 
process. These interests have included the US rice and pork industries,18   National Council of Textile Organizations,19 
Chevron,20 alcohol industry,21 International Intellectual Property Alliance,22 Pharmaceutical Research and 
Manufacturers of America,23 and the National Cattlemen’s Beef Association, National Pork Producers Council and 
poultry exporters.24

Does US civil society also influence the process?

US unions sought additional changes to Peru’s labour laws beyond what US officials considered was necessary to 
comply with the FTA. Both the unions and environmental non-governmental organisations (NGOs) argued against 
the granting of certification until the laws were changed to meet their interpretation of the FTA.25

Is the US’s intervention in drafting other countries’ laws made public?

It is difficult to find formal records. Most of the information available is in the media, principally Inside US Trade. 
They report comments either from US industry or from officials and politicians in the US or the target country.

Communications between the US and another government could also fall within the secrecy provisions that prevent 
the release of background documents, in the case of the IPEF until five years after any agreement comes into force.

In some IPEF countries, communications between governments are subject to strict confidentiality and protected 
even from disclosure under freedom of information laws. It may therefore be impossible even for other legislators 
in that other IPEF country, let alone the public, to know that the US is and has been involved in writing their laws 
and policies, what different interpretations were proposed, and whether their government gave way.

How long can the certification process take?

Certification can extend for years after each country has fulfilled its own constitutional requirements for ratification. 
Panama’s legislature approved the US-Panama FTA in 2007, and the US Congress eventually approved it more 
than four years later. But the US withheld notification for another year because Panama had not changed all of its 
laws and policies on patents, copyright, finance, telecommunications, procurement, customs, and trade remedies, 
among others, to the satisfaction of the US. Potentially, US certification could be withheld indefinitely.

Does certification apply only to formal legislation?

No, it applies to a much broader range of measures. Examples that have been reported also relate to regulations,26 

institutional and regulatory arrangements,27 and executive decrees.28

How does certification address different systems for receiving treaties into domestic law?

With great difficulty. In 2006 the ranking Democratic member of the House Ways and Means Committee Charles 
Rangel pointed out that the delay in implementing CAFTA

hinges partially on a fundamental difference in legal interpretation between the USTR and CAFTA countries. 
USTR insists that signatory countries must change their domestic laws to reflect the obligations of the deal on 
a range of issues from IPR [intellectual property rights] to agriculture market access. In contrast, the CAFTA 
signatory countries have argued that the agreement is a treaty which trumps domestic law under their legal system.29
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The USTR’s position varied according to the issue: it demanded that CAFTA countries change their domestic law 
in areas such as intellectual property, but said that merely ratifying international labour conventions was enough to 
incorporate them into the CAFTA countries’ domestic laws.30

Would the US still get the benefits of the IPEF without the US’s ratification?

If the IPEF entered into force for a party with countries other than the US, they would still be required to change 
their domestic laws and policies as between them. Most of those laws and policies will be generally applicable – 
the new law of the land or practice – so the US would de facto still get the benefits.

How would certification of individual parties work for a plurilateral agreement like the IPEF?

The US certified compliance with CAFTA at different times for different countries, depending on their willingness 
to accede to US demands. The same could happen with the IPEF.

Could other parties apply their own version of certification to the US?

Technically another IPEF party could refuse to bring the agreement into force in relation to the US by challenging 
the US interpretation of the US’s obligations. But the US will not agree to anything that is not US law already.

What power would the US Congress have over other IPEF parties in an executive agreement?

If the US agrees to anything in the IPEF that requires a change to US laws, then Congress will become involved 
and exercise political leverage over what the US executive can approve. It may also move legislation that has a 
certification provision. That’s why the US will insist that nothing in the IPEF requires it to change its current laws 
and practices – only the other IPEF parties will have to do so. That might work for Pillar 1, even if it restricts 
what Congress might do in the future, say on digital regulation. But if Pillar 4 requires parties to adopt certain tax 
rules, such as those linked to the OECD/G20 Inclusive Framework, the Administration may not be able to bypass 
Congress.

What can non-US parties to the IPEF do to avoid the problems posed by certification?

Politically, nothing, except be aware that an agreement with the US is never final until the US says it is happy 
with the other party’s implementation, and weigh up the vague anticipated benefits of the IPEF against the well-
documented risks.

Does the US’s leverage depend on the entry-into-force provisions in the IPEF?

US refusal to bring an agreement into force is especially powerful when the agreement’s entry-into-force provision 
is weighted to require US participation (as existed in the TPP). No one knows yet what the IPEF rules on entry into 
force might be. But even without that weighting, the IPEF’s geo-strategic purpose, and promises made by the US 
to support investment etc, would still give the USTR major leverage.

Jane Kelsey is Emeritus Professor at the Faculty of Law, University of Auckland, Aotearoa New Zealand.
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